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May 29, 2003

VIA FACSIMILE

The Honorable Jon Corzine

502 Hart Senate Office Building

Washington, D.C.  20510




Re:  “Reauthorization of IDEA” 

Dear Senator Corzine:

Our law practice is dedicated 100% to the representation of children and adolescents with autism and other related developmental disabilities.  To date, my staff and I have represented hundreds of affected families in IDEA-based matters in approximately 24 states, as far away as Alaska.
 

In stark contrast to the prior 1997 bi-partisan and bicameral reauthorization of IDEA, the House recently fast-tracked a substantial rewriting of IDEA (H.R. 1350) with little, if any, time for public input. The House bill was introduced on March 19, 2003, the day the war in Iraq began.  The House bill was then passed by a vote of 251 to 171 the same day that the House began debate on the bill.  Inasmuch as the Senate will now be considering its own IDEA reauthorization bill in the coming weeks, I wanted you to have the benefit of our input as to some of the more serious failings and shortcomings of H.R. 1350, which is entitled “Improving Education Results for Children with Disabilities Act.”  

The Senate Should Confirm Non-Attorney Representation At Due Process: We applaud the proposal in H.R. 1350 to allow non-attorney advocates to represent parents at due process proceedings, and for these non-licensed advocates to be compensated for their fees.  While there are many attorneys in the country who represent school districts for handsome and regular compensation (see attached news articles), there are relatively few attorneys who are ready, willing and able to represent disabled children and their families.  The learning curve is steep, the pay is erratic at best, and the risk of a loss can sometimes be catastrophic for the child and the child’s family. Most states do not even have “pro hac vice” admission procedures at the administrative level, which is where all IDEA-based due process proceedings initially are heard. For all of the above reasons, we do not believe that the current proposal goes far enough. 

Since IDEA-based due process proceedings are fairly uniform in their application of federal law, and since the House has already embraced the idea that non-licensed, non-attorney advocates may be compensated for representing families in any state in the nation, and since school districts invariably are represented in due process hearings by seasoned attorneys (i.e. not non-attorney advocates), the IDEA reauthorization should provide that any attorney in good standing in State A may be compensated for representing a disabled child in State B in an IDEA-based proceeding (assuming, of course, that the child is adjudicated to be the “substantially prevailing party”).  Otherwise, children in many states will be faced with a stark and unacceptable “Sophie’s Choice;” that is, to go without due process or contact a moving van.  Such a “choice” is not at all consistent with “No Child Left Behind” (“NCLB”).  

Reject The Proposal To Arbitrarily Set or Limit Attorneys’ Fees Awards:  While the concept of limiting recoverable attorneys’ fees (awarded to the child’s counsel) clearly is seductive on its face, the Senate bill should not provide for any $4,000 or other similar limit on the recovery of attorneys’ fees in IDEA based proceedings, which start at the administrative level and sometimes take on a life of their own as appeals are taken at the intermediate and federal levels.  Nor should the Senate bill leave the setting of hourly rates to state governors or legislatures who are struggling to balance state budgets.  There is absolutely no compelling reason for any such restrictions or limits, particularly where there is absolutely no limit or restriction being placed on the spending of school districts (see attached news articles).  Since school districts often are prepared to spend many hundreds of thousands of dollars, if not more, in an effort to avoid precedent or to otherwise “make a point,” the playing field already is imbalanced in favor of school districts.
  Children and their parents need to retain the fee-shifting provisions of the current IDEA statute so as to serve as an incentive for school districts to do the right thing.  Parents need the incentive of attorneys’ fees recoveries to lay out funds to vindicate their children’s statutory rights. Similarly, attorneys representing children with disabilities need the potential of a reasonable attorneys’ fees recovery in order to justify accepting a meritorious matter where the school district may be investing significant financial resources.
  

There already are natural limits and restrictions on fee recoveries.  First and foremost, attorneys representing children cannot recover any attorneys’ fees unless the child is adjudicated by a federal district court as being the “substantially prevailing party.”  The United States Supreme Court has held that no attorneys’ fees are recoverable upon a mere settlement or any voluntary action by the school district that is short of an adjudication on the merits, after an evidentiary hearing. Buckhannon Board and Care Home, Inc. v. West Virginia Dept. of Health and Human Resources, 121 S. Ct. 1835 (2001).

Other than the threshold “substantially prevailing party” requirement, the other built-in restriction on the recovery of attorneys’ fees by a child’s attorney is that every single fee application must be reviewed by a federal district court judge who is required to assess the application for reasonableness to make sure that it is consistent with “prevailing rates.”  Accordingly, there should be no additional restrictions or limits placed on attorneys’ fees recoveries, certainly where no restrictions or limits are being placed on the spending of school districts.

HR 1350 Eliminates The Annual IEP Requirement: In the interests of “paperwork reduction,” the House bill proposes the option of a three-year, rather than an annual, meeting to discuss and frame “annual goals and objectives” within the context of the written plan known as the child’s Individualized Educational Plan (“IEP”).  While the House bill preserves the right of a parent to ask for more frequent IEP reviews, therein lies the problem.  Only savvy, sophisticated and educated parents will get the word that they can exercise this right.  Most parents will accept “see you in three years.”  The outcome of the current proposal is that many children’s needs will change without being appropriately addressed in “stale” IEP’s.  Educating children with disabilities militates in favor of greater oversight and accountability, not less.  

HR 1350 Eliminates Short Term Objectives Within 3 Years:  Under HR 1350, short term objectives would not be part of the IEP after the 2004-2005 school year.  The ostensible rationale is that the testing and accountability requirements of NCLB would render moot the need for short term objectives.  There is nothing, however, in NCLB that provides for the measurement of progress towards IEP goals.  The short term goals and objectives in a child’s IEP are the benchmarks that will reflect progress, or the lack of progress.  HR 1350 essentially eliminates this basic accountability.  Without short term goals and objectives, there really is no objective way to measure progress.  

HR 1350 Establishes a One-Year “Statute of Limitations”:  There already is federal decisional law on the doctrine of “laches” that, in appropriate circumstances, will act to bar and preclude claims that “should” have been asserted earlier.  A woodenly-applied one year statute of limitations, however, will result in prejudice to children and their families, who are often entirely dependent on school districts to provide reports on IEP progress.  It also would have the effect of increasing litigation brought by parents who are waiting for the school district to perform the IEP, and who are afraid of losing the right to sue. We have represented children who, at the end of the school year, find out for the very first time that the speech therapy that the child was supposed to be receiving since September was never provided, or was provided, but at significantly lesser levels than mandated by the IEP. A problem with any statute of limitation is to determine what the triggering event will be i.e. when the statute will begin to run.  In order to remedy the above, we are suggesting that any national statute of limitations on IDEA claims begin to run no earlier than the end of the school year being  challenged i.e. from the end of performance under the IEP.  

Reject The Elimination of Behavior-Based Safeguards:  The House bill eviscerates the current requirements for functional behavioral assessments, which ascertain whether the child can control the behavior or understand its consequences.  Unlike the current requirements of IDEA, a student who exhibits unacceptable behaviors can be suspended or expelled without any further education responsibility on the part of the school district.  Here, we do not debate that children who bring guns or other weapons into school represent a danger to other children.  What we are concerned about is the child with Tourette’s or some other disability that impairs the child’s ability to control offensive behaviors such as “cursing,” etc.  Under the current House bill, that kind of student can now be expelled and consigned to the scrap heap.  The sanctioned cessation of educational services is a punitive measure that contradicts IDEA’s commitment of “zero reject,” as well as the assurance of “No Child Left Behind.” 

Reject Any Requirement of “Binding Arbitration”:  HR 1350 requires States to offer binding arbitration.  While the bill retains the existing safeguards such as mediation and due process, we are concerned that parents will be induced to proceed to arbitration without fully understanding that the decision of the panel will be final and not subject to appeal.  

Reject Any Jurisdictional Pre-Filing Parent Participation Reqirements:  The House bill requires all parents who file for due process to first go to a meeting to “explain” their complaint to see if a resolution can be reached without going to hearing.  This kind of restriction is problematic because it often is the case that legal issues cannot be fully identified until a lawyer has been engaged, and the new requirement would thus serve to indirectly bar the assertion of claims that had not been fleshed out by the child’s parents at the pre-filing meeting.  The House bill erroneously presumes that all parents will be able to discharge this function without the assistance of counsel.  In view of the current IDEA filing conditions, the new proposed restrictions are not even necessary.  The current version of IDEA already provides that parents must provide sufficient details and particulars of their claims in the demand for due process.  The current version of IDEA already provides that parents who fail to provide sufficient detail and particulars run the risk of losing, or at least having their awards diminished.  

I last testified before Congress in 2001 in hearings entitled “Is IDEA Working As Congress Intended?”  I currently am completing a book entitled “How To Compromise With Your School District Without Compromising Your Child.”  I do not know if the current timetable will permit, but if there are to be public hearings on the Senate version of the IDEA reauthorization, I would be honored to participate.  








Sincerely,








Gary S. Mayerson

� I also am a constituent of yours, residing in Bergen County, New Jersey.


� Imagine legislation providing that one political party in an election could spend whatever it liked, while the other political party was subject to limit and restriction.  Legislation like that would never pass, so why has the House proposed such a system to prejudice children with disabilities?  This is what happens when legislation is proposed without the time and opportunity for public input.  The IDEA reauthorized in 1997 was passed by bipartisan, bicameral process. There were town-hall style meetings held to give meaningful consideration to all of the various proposals.  In a time of war and economic downturn,  this year’s legislative process unfortunately diverted from that approach, and the result was entirely predictable.  


� There are no analogous limits on recoveries in other kind of civil rights matters.  Similarly, attorneys for cigarette smokers are free to recover billions of dollars.  Why has the House targeted attorneys representing children with disabilities for disparate treatment? And who ever determined that $4,000 was an appropriate or meaningful limit?  While most IDEA cases are heard in a few days, some complicated IDEA cases (involving, for example autism spectrum disorders) often take a week or longer to be tried.  If the school district pays its own counsel a fee upwards of $100,000 and the school district loses, why should a child’s attorney be subject to a “heads I win, tails you lose” restriction?  Fairness and common sense dictate that unless both sides are under the same fiscal restriction, neither side should be restricted.  The implementation of the current one-sided HR 1350 attorneys’ fees restriction amounts to a functional deprivation of due process for children with disabilities.  


� Just for the record, I left a longstanding and highly lucrative law partnership to start Mayerson & Asssociates in 2000.  My current hourly rate, which recently was approved by the United States District Court for the Southern District of New York, still is less than the standard hourly rate charged for my time three years ago. 
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